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Prcfarntory    Not(» 

This  printrd  piimpli/ii  ronlriiiis,  in  i.'odiiiini- 
tiiry  <;rm,  hu'  itlnis  (if  an  <iiJilr,:,s  nrif,imilly 
mtiiU  ill  piirol,-.  In  a  similar  address  mad,- 
hi-for,-  ,li,-  liar  .Issorialinii  af  l/ir  Sislfr  Pro:- 
incr  of  .l/inrUi,  in  l(>15,  and  altiru-ards  printrd  as 
an  .Ippi-ndix  In  llir  ll'cslrr.'  Ii,rkly  Krpnrls  fn>-  \i}\\, 
I  iisi-d  llir  f<i//o:i'in!i  zcnrds-  "7  liazv  nfvvr  Im-i-ii  ah!r 
lo  Inlly  undi-rsland  li'r  nigji,ardly  provision  :vhiih 
most  of  our  instihilions  of  Irarninii  inakr  (or  itic 
study  of  Kni^lish  Ui'x.  Our  f;n:rrnnii-nt  and  private 
institutions  '.rill  spend  titoiisands  on  tlir  rduiatinn 
^;  till-  cn^inivr  :rlii/sl  refusing  to  spend  liiindreds  on 
the  education  of  the  Umyer.  Jnd  yet,  every  prop:r/y 
organized  community  '.vill  akvays  neid  at  least  four 
tazvyers  for  every  single  engineer."  I  suppose  thai 
the  main  reason  I  have  for  reducing  this  address  lo 
'dritten  form  is  because  I  do  not  properly  understand 
that  question  nozv  any  more  than  I  did  in   I913. 

/  have  been  interested,  too,  for  some  lime  in  the  ap- 
plication of  the  ni  nlern  humanist  philosophy  lo  the 
grozvlh  of  the  British  Empire,  past  and  future.  The 
time  has  come  ■xhen  the  principles  of  this  philosophy, 
always  inherent  in  our  institutions,  both  legal  and 
political,  must  be  carried  forzvard  by  intelligent  direc- 
tion into  ever  more  and  more  practical  forms,  lieiore 
this  zcar  the  lirilish  Empire,  everytvhere,  zcas  dis- 
tinctly inclined  lo  become  loose,  lazy,  .elf-indulfcnt, 
and  merely  sentim,  ,tal.  But  this  zvar  has  laid  a 
"d-hip  upon  our  hides,  tht  sting  of  zvhich  tve  dare  not 
Jorget.  No  doubt,  sentiment  is  the  beginning.  Senti- 
ment i  the  source  of  all  things  human.  That  is  the 
master  principle  of  the  humanist  philosophy.  Senti- 
r.ieiit  is  the  source  of  Empire  as  of  all  human  under- 
takings. Sentiment  is  the  starter.  The  principle, 
mutual  faith,  and  confidence  in  one  another.  The 
method,  the  method  of  fr'e  contract.     The  result,  or- 


ganizfil,  ffficitnl,  in-opfralire  action.  The  final  lim, 
a  world  nnpirr  oj  Jnr,  pi'aiyful.  prnspfroii.'.  progrr.i- 
slvc,  happy  pcnpli-s.  Ll  us  'ry,  thru,  to  zvork  it  out. 
Thi'  hiimanift  philosophy  teas  horn  in  ihr  srhools  hy 
way  of  ri-a(tion  against  ihf  domination  of  (ii-rman^  phil- 
osophy. Lit  us  hope,  thni,  that  thi  llritish  Empirr 
may  hr  horn  attain  in  our  l,-f,al  and  political  institu- 
tions hy  way  of  rraction  from  thr  attrmpli'd  inlrrna- 
tional  domination  of  (ifrmany. 

I  make  no  apoloj^y  tor  returning  to  the  "soiial 
contract"  theory  of  the  state  as  the  hasis  of  mv  /<'(;a/ 
argument.  It  is  only  hy  the  method  of  free  contract 
that  free  institutions  can  he  created.  No  Common 
Law  lawyer  can  fail  to  appreciate  that  fact.  Recent 
researches  in  quasi  and  implied  contracts  have  illum- 
inated the  "whole  situation  in  a  way  which  erery 
lawyer  ought  to  know.  Why  zve  lawyers  should  he 
so  diffident  about  the  tremendous  educational  and  cul- 
ture values  of  our  studies,  i  ha'ee  never  been  able  to 
appreciate. 

That  these  simple,  elementary,  fundamental  truths 
in  law  and  government  are  of  incalculable  consequence 
at  the  present  moment,  not  only  in  the  British  Empire 
hut  ehewhere,  is  also  all  too  apparent.  H'e  have 
fought  one  war  to  overthrow  dyv  s-  ism  and  now  we 
may  have  to  fight,  very  soon,  another  war—perhaps  a 
whole  series  of  zvars—to  overthrozv  Holshevism.  Let  us 
hope  that  these  'wars  may  be  in  the  nature  of  a  peace 
offensive,  or,  as  I  choose  to  call  it,  an  educational 
offensive.  How  this  offensive  can  be  undertaken  I 
do  not  know,  unless  it  be  by  mobilizing  a  few  corps  or 
battalions  of  university  professors,  publicists,  journal- 
ists, pamphleteers,  and  printers,  armed  with  printing 
presses,  with  a  sufficient  army  serjice  corps  of  compet- 
ent interpreters  and  translators,  and  under  cover  of 
sufficient  military  protection,  to  proceed  into  the  great 
centers  of  population  all  the  way  from  the  Tyrol  to 
the  China  Sea,  there  to  carry  on  a  systematic  program 
of  education  for  the  purpose  of  instructing  the  poor 
people  of  those  fallen  kingdoms  and  their  leaders.,  in 


some  of  thf  flimntlary  priiirlpl,:<:  of  no-.rninu-nl  and 
law  upon  tvliuli  Jr,r  infliliilions  iiiiiy  /,,■  iiiruii-  lo  rest 
secv'i'ly.      l'),/,->s  litis  hf  ,in>i,-  iioa;  :iy  <Ii,i//  Iuky  »', 
inli'rnaliotu     p,-iiiv  of  miiul  for  miiiiv  ,i  „'«v.      \n  onr 
can   li-ll  u'lii-rr  anil  u/irn   ami  lioic'  ihr  ihnilly  flam,- 
may  bnak  nut  af;ain.     ,  ',l,;;l,  /  „„,  inilinnl  In  ihink 
thai  unh-ss  this  laik  h-  un,l,-rlak,n  hv  lit,-  ilrmorrali, 
alius  now.  Ilial  il  :cill  l„-  und-rlakrn',  soon.r  pirhap^ 
llu.n    ur   siippns,:    /y   a    r.ronsliliil,;/   fr,y  (i.rmuny 
It  was  in    IH7(),       .luilhslanJinp,  h,-r  liunuliali-i^    .', 
fiat,  thai  Fran,,-  Inund  fr,;-ilom  ..iid  an  nnpir,\      v,/ 
what    liappiu.d    lo  fraiin-  llirn   may  liappni   lot...- 
many  now. 

I  n,  nol  add,  luiully,  Ihal  llir  addrrss  is  nnl  ,:\- 
ailly  in  llu-  sanif  form  in  wliirh  ii  was  orij^inally  made 
in  parole.  The  applieulion  of  llf  prinriple  lo  polil- 
leal  and  ediicalinnal  r,,onslriielion  in  Canada  is  al- 
most wholly  added.  I  Iriisl  thai  ,he  Assoeialion  will 
overlook  thai  irregul.  ily,  and  I  hope  that  the  memhers 
of  the  profession  m,  >ind  Ihe  pamph'e!  holh  readable 
and  sug^esliz'e. 


I.  ./.  .1/,  K. 


The  I'niversity, 
Saskatoon, 

January  Isl,  1919. 


Code  vs.  Case 


Mr.  President  and  Brethren  of  the  Bar: 

Whether  wiselj-  or  unwisely,   I  have  chosen  to 
speak  to   you   this   evening  for   a   short   lime     on 
"SOME    FUNDAMENTAL   IDEAS   OX    JURIS- 
PRUDENCE  AND   LEGAL   EDUCATION   RE- 
SULTING FROM  THE  WAR,  OR  THE.  CASE 
OF      CONQUEST      vs.      CONTRACT,   otheiwise 
cited  as  CODE   and   CASE."     I  am,   I  admit,  dis- 
tinctly inclined  to  fear  lest  you  may  think  this  sub- 
ject somewhat  academic  and  tedious.     But,  then,  we 
must  not  forget  that  this  war  has  had  a  sobering 
effect  upon  us  all  in  mere  wa>-s  than  one.     Even 
now  that  the  war  is  probably  ncaring  an  end,  I  con- 
fess I  feel  in  no  fit  meed  to  be  fri\-olous.     Our  victor)- 
has   been   complete.     Perhaps   few  of  us  ye.  fully 
realize  h  jw  comprehensHcK-  complete.     Our  warriors 
have  done  their   part,   done   it   bravelv   and   well, 
many  of  th-;m  even  unto  the  end.     All  'glor>-  to  oui 
warriors.     Their  work  is  dene:  ours  has  but  begun. 
Let  us  not  think  for  a  single  moment  that  the  dealings 
ot  Providence  are  so  inequitable  as  to  permit  those  of 
us  who  b)-  their  brave  deeds  have  been  saved  from 
suffering  to  spend  the  remainder  of  our  days  in  ease 
and  indifference,  and  boastful  confidence.  '  The  war 
has  disclosed  many  serious  and  fundamencal  defects 
in  our  own  institutions.     Many  far-reaching  reforms 
will  be  needed  in  the  future,  and  a  large  share  of  the 
duty  of  designing  and  executing  these  reforms  will 
naturally     fall     upon     the     Profession     of     Law, 
which  rightly  conceived  is  the  purest  public  service 
profession  of  them  all.     It  is  for  these  reasons,  then, 
gentlemen,  that  I  have  chosen  to  speak  to  j'ou  on 
the  sober  subject  I  have  named. 
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That  the  issues  of  this  war  are  fundamentally 
legal  issues  every  lawyer  knows,  and  every  layman 
should  know.     But  it  is  one  thing  to  know  the  issues 
in  an  action  and  quite  another  and  more  difficult 
thing  to  know  how  they  should  be  pleaded.     Let  me 
try,  then,  to  show  you  a  rough  draft  of  the  pleadings. 
'  The  C5eiman  case  is  based  upon  the  principle  that 
the  corporate  State  is  a  creation  of  conquest.     Let  me 
attempt   a   summary  of  the   facts.     The    State   is 
founded    on    conquest,    the    conquest    o*   peaceful, 
peasant  peoples  by  warlike,  nomadic  peoples.     Thus 
the  nomads  of  the  Persian  plains  overran  the  peasant 
peoples  of  the  Tigris   and   Euphrates   valley,    and 
founded  the  Mesopotamian  Empire,  the  first  great 
civilized    Empire    of    written    history.     Thus    the 
nomads  of  Arabia  overran  the  fertile  valley  of  the 
Nil  •   and   founded   the   mighty   empire   of   ancient 
Egypt.     Thus  the  nomad  tribe  of  Abraham  overran 
the  once  fertile  valley  of  the  Jordan.     Even  at  a 
later  date  the  Children  of  Israel  had  to  spend  forty 
years  in  the  wilderness  before  they  were  permitted 
to   enter   into    possession   of   the    Promised    Land. 
Only  two,  we  are  told,  of  the  original  industrious 
workers  in  brick,  stone  and  mortar  in  the  days  of 
the  exile  in  Egypt  were  allowed  to  enter.     Thus,  too, 
the  Saracens  overran  the  peaceful  peasant  monastic 
Christian   communities   of  Southern  Europe.     Thus 
the  Goths,  Vandals,  Huns  and  Slavs  have  been  over- 
running all  Europe  from  the  beginning  of  history 
even  unto  yesterday.  Thus  even  did  the  Defendants, 
the  Britons,  Bedouins  of  the  Sea,  by  expeditionary 
forces  on  sea  and  land,  create  the  biggest,  most  power- 
ful and  most  dominating  and    arrogant    .-mpire  in 
all  history,  ancient  and  modem. 

The  reason  why  these  ncmadic  peoples  have 
always  conquered,  as  they  have,  is  solely  because 
they  have  been  compelled  by  the  natural  circum- 
stances and  the  conditions  of  their  political 
and  economic   existence  to   learn    something   about 


the  rudiments  of  military  science.  The  ncmad  lives 
m  camps;  each  stopping  place  is  a  miiitarv  encamp- 
ment; each  striking  camp  an  armed  expedition. 
Beset  by  enemies  in  the  way.  the  nomad  soon 
acquires  some  knowledge  of  miiitarv  movements, 
tactics  and  strategy.  He  Icanis  the  use  of  spies' 
and  scouts.  A  single  traitor  in  the  camp  mav  mean 
the  destruction  of  the  whole  expedition.  Internally, 
therefore,  the  camp  must  be  organized  on  principles 
of  the  strictest  domestic  discipline  and  obedience. 
It  is  easy  to  see,  then,  the  Plaintiffs  submit,  that  a 
people  drilled  and  disciplined  in  this  wa\-  are  con- 
stituted alike  by  the  course  of  nature  and  human 
history  and,  therefore,  by  natural  justice  and  divine 
right  to  conquer  and  rule  the  selfish,  sordid,  in- 
dustrial peasant  peoples  who  inhabit  the  fertile 
plains  and  river  valleys  at  their  feet. 

The  preliminarj'  work  of  conquest  accomplished, 
the  nomads  reduce  the  peasants  to  servitude,  ta.\ 
them  in  the  form  of  tribute,  set  them  to  work  on 
great  public  undertakings,  roads,  bridges,  aqueducts, 
pyramids  and  cities.  Teach  them  the  rudimem.s 
of  ordered  government  and  law;  instruct  them 
in  science  and  letters;  prescribe  for  thtm  a  constitu- 
tion, police  them  and  protect  them,  and  eventually 
mtermar.y  with  them,  and  so  finally  succeed  iii 
blending  the  arts  of  peace  and  the  arts 'of  war  into  a 
progressive,  accomplished,  cultured,  masterful  civili- 
zation. But  this  work  of  fusion  is  never  complete, 
never  indeed  can  be.  Even  the  most  peaceful  states 
are  forced  by  the  imperfect  nature  of  human  moralitj- 
to  preserve  at  least  in  some  measure,  the  essential 
relation  between  master  and  ser\'ant,  patrician  and 
plebeian,  aristocrat  and  politicrat,  sovereign  and 
subject.  Even  in  the  end  someone  must  be  sovereign, 
someone  must  be  subject;  some  one  whose  preroga- 
tive right  it  is  to  command,  some  one  whose  pre- 
rogative duty  it  is  to  obey,  else  is  each  man  his  own 
sovereign,  each  man  a  law  unto  himself,  and  there  is, 
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therefore,  no  state,  or  what  was  once  a  state  is  re- 
duced into  a  condition  of  anarchy. 

When  we  turn  from  human  history  to  the  course 
of  naturt-  we  find,  the  Plaintiffs  maintain,  the  same 
stem  principle  staring  us  in  the  face.     Only  the  fit 
survive.     The    strong   cvcr>-whcrc    prey    upcii    the 
weak.     The  law  of  organic  evolution  stands  in  no 
further  need  of  d>.monstration  as  the  ultimate  and 
supreme  ruling  principle  of  all  living  things.     Even 
the  vcr>-  latest  researches  in  the  science  of  physics 
have  taught  us  that  energy  is  the  ultimate  essence  of 
the  universe.     This  ultimate  energy,  no  doubt,  may 
appear  in  many  forms,  such  as  motion,  heat,  magnet- 
ism, e'cctricity,  resistance,  light,  color,  and  all  the 
phenomena  and  furniture  of  the  visible  world.      But 
there  is  no  such  thing  as  incit,,  motionless  matter. 
The  polity  of  nature  is  essentialh-  nomadic  in  con- 
stitution.    There   is   ever>wherc   going   on    a    great 
restless  strife  and  warfare  in  nature.     Even  the  time 
honoured  atomic  unit  stands  \isi'hly  disclosed  to  us 
as   a   seething   centre  of   radio-cnc-gies,   a   veritable 
warfare  at  the  heart  of  things,  whose  centre  is  the 
sun.     Germany  must  have  a  place  in  the  sun.     Cjod 
and  nature  have  willed  it.     Justice  is  the  interest 
of  the   stronger.     The  sin   of  weakness   is   the  sin 
against   the   Holy   Ghost    in   politics.     Wat    is   the 
greatest  school  of  dut\-,  and  to  preach  against  it  is 
not  only  foolish  but   immoral   and  unnatural.     "St 
\'on  Trcitshke."     It  is  the  divinely  ordained  duty  of 
the  strong  to  live  up  to  the  full  limit  of  its  strength. 
Customs,    contracts,    conventions,    treaties    and    all 
other  fictions  touching  property  and  persons  must  not 
be  allowed  to  stand  in  the  way  of  energy  on  duty 
bound.  It  is  fundamentally  unjust  and  cannot,  there- 
fore,result  in  any  abiding  general  ^    ^u  that  those  who 
cannot   should  stand  in  the  way  of  those  who  can, 
that   the   idle,   weak,   crude   and   uncultured   nation 
should   preempt   the   earth   and   live  on   wine   and 
honey,  and  all  the  fruits  and  fats  of  the  land,  while 
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the  industrious,  strong,  cultured  and  progressive 
nation  should  by  an  outworn  fiction  of  law  called 
p:;ace,  be  confined  to  its  ancestral  cabbage  patch 
and  subsist  on  pork  and  beans,  Rhinelachs,  sauer 
kraut  and  Berlin  beer.  Germanv  dcmaudr  that 
.justice  be  done  to  the  \'aterland,  and  forthwith 
carried  into  execution.     So  mir  Gott  helfe. 

WILHKLM  HOIIKXZOLLKRX 

ot    Counsel    for    ihc    Plaintiff. 

Let  us  now  turn  to  the  defendants'  pleadings. 
The  defendants'  pleadings  arc  based  upon  the  funda- 
mental principle  that  the  State  is  founded  on  con- 
tract.    Let   me  give  ycu   a   summary  of  the  facts: 

Wherever  a  group  of  freemen  first  agree  to  work 
together  for  their  mutual  pleasure,  profit  and  at- 
tainment, there  the  State  begins  to  be.  Perhaps  ils 
simplest,  earliest  form  is  the  famih"  or  tribe  bound 
together  by  common  sentiments  of  love  and  afTecticn, 
and  for  purposes  of  mutual  pleasure,  profit  and  pro- 
tection, although  later  on  individual  members  of 
other  families,  and  even  whole  families  and  tribes 
are  admitted  into  the  fricndh-  circle  by  contract  of 
adoption  or  simple  union.  Leagues,  alliances  and 
unions,  both  organic  and  federal,  are  found  among 
the  most  primitive  savage  races.  Indeed  the  primi- 
tive savage  races  are  usually  more  faithful  to  the 
treaty  or  the  pact  than  some  modern  races  calling 
themselves  more  highly  civilized  and  finelv  cultured. 
The  progress  of  human  history,  th(  defendants 
submit,  has  always  been  from  hostile  conflict,  through 
friendly  competition  to  final  peaceful  productive 
co-operation.  The  forces  of  war  are  conflicting, 
and,  thei^efore,  mutually  destructive.  The  forces 
of  competition  are  parallel  and  mutually  independent, 
while  the  forces  of  co-operation  are  convergent  and 
resultant  and,  therefore,  mutually  productive  and 
beneficial.  This  principle  of  increasing  union  has 
been    most    pronounced    in    moderi    times.     Thus 
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Italy  was  united.  Thus  al!  the  Russiads  were 
united  to  form  the  Russian  Empire;  thus  the  empire 
of  the  Plaintiff,  the  German  Empire,  was  formed  a 
centur)'  ago  by  way  of  reaction  from  the  savage 
bloodshed  of  the  first  French  Empire  under  the  first 
Napoleon.  We  would  espcciall)',  however,  commend 
to  the  attention  of  chc  Court  those  two  great  corn- 
monwealths — aptly  so-called — the  Empire  of  Britain 
and  the  republic  of  the  United  Stat-s,  within  each  of 
which  may  be  found  a  half  a  hundrc  '  •'roe,  sovereign 
and  indepi?ndent  states  composed  of  all  races,  creeds 
and  colours  of  men  living  together  in  peace,  prosper- 
ity and  happiness,  and  co-operating  together,  state 
with  state,  in  all  matters  of  mutual  interest  and  im- 
portance. 

The  theorj'  that  th .  state  is  fundamentally  formed 
for  predatory  purposes  seems  to  the  defcndancs  to 
be  singularly  unfounded.  The  theory  that  one 
state  is  formed  to  prey  upon  and  destroy  another 
seems  to  them,  mdcd,  to  fundamentally  undermine 
the  authority  of  the  state  itself.  For  if  one  state 
be  created  t:.  destroy  another  then  the  state  is 
essentially  created  to  destroy  itself  and  the  ultimate 
end  of  all  human  life  is  to  leave  at  length  jne  lonely, 
lawless  solitary,  when  the  Doomsday  has  come.  It 
is  difficult,  the  defendants  submit,  in  the  nature  of 
things  for  any  state  to  make  bloody  war  upon  its 
neighbors  and  avo  d  i  consequent  bloody  war  within 
its  own  borders.  But  even  if  this  principle  were 
partially  true  of  earlier  times,  we  see  no  reason  why 
modc-m  Christian  civilization  should  deliberately 
choose  to  revert  to  the  methods  and  practices  of 
prehistoric  savagerj'. 

The  Defendants  deny  that  the  strong  have  any 
prerogative  right  to  prey  upon  or  destroy  the  w  'ak. 
It  is  on  the  contrar)-,  they  subt.it,  the  duty  of  the 
strong  to  guide  and,  if  need  be,  to  assist  and  protect 
the  weak.  If  the  strong  man  make  war  upon  the  we.  ., 
he   not    only  destroys  the  weak  but  wastes  at  least 
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some  measure  of  his  owtj  energy  in  the  process,  where- 
as if  he  guide,  assist  and  protect  the  weak,  they  may 
both,  by  mutual  exchange  of  services,  continue 
their  aggregate  resultant  energies  for  mutual  pleasure, 
profit  and  attainment,  each  in  proportion  to  the 
energy  he  has  contributed,  whether  much  or  little. 
Iv  is  a  simple  law  of  the  science  cf  mechanics  that, 
if  two  forces  come  into  conflict,  the  resultant  is  "he 
diflFerence  bctw^,en  them,  whereas  if  they  closely 
co-operate  together  the  resultant  is  the  sum  of  the 
components.  The  defendants,  furthermore,  con- 
tend that  in  terms  of  the  universally  admitted  higher 
human  attainments  in  science,  literature,  art  and 
music,  the  weak  are  often,  if  not  usually  indeed, 
more  productive  than  the  strong.  We  commend  to 
the  sttention  of  the  Court  that  little  nation,  which 
the  plaintiff  professes  to  emulate,  which,  perhaps, 
contributed  almost  as  much  to  human  civilizaticn 
as  all  other  nations  cjmbined,  the  ancient  state 
of  Greece. 

With  regard  to  the  plaintiff's  allegations  touching 
the  war  in  organic  nature,  the  defendants  contend 
that  these  allegations  are  entirely  one-sided  and 
exaggerated.  The  fittest  does  not  appear  to  them 
to  be  so  much  the  strongest  as  the  wisest,  the  most 
skilful  and  the  most  industrious.  Plants  do  net  as 
a  rule  make  war  upon  one  another.  Each  plant,  no 
doubt,  may  be  said  by  a  figure  of  speech  to  struggle 
to  obtain  its  full  complement  of  soil,  sunshine  and 
rain,  and  by  so  doing  in  a  sense  to  rob  its  neighbour, 
but  this  whole  process  appears  to  th:  defendants  to  be 
more  in  the  nature  of  what  they  have  called  competi- 
tion than  open  conflict  or  warfare.  In  the  animal 
world,  the  defendants  admit  that  carnivorous  animals 
do  prey  upon  and  devour  other  and  weaker  species, 
but  that  does  not  seem  to  them  to  be  any  valid  reason 
why  civilized  man  should  revert  to  a  pitch  of  pre- 
human savagery  even  below  the  brutes  !  ;  for 
even  the  most  savage  carnivorous  animals  do  not, 
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except  in  cases  of  extreme  hunger,  make  organized 
warfare  upon  their  own  cr  closely  related  species. 

Touchinp  the  plaintiff's  reference  to  the  energies 
of  the  physical  world,  the  defendants  are  not  so 
much  impressed  by  the  violence  of  these  encrp'"S 
as  by  their  unerrinp  obedience  to  law  and  order. 
Consider  the  infinite  universe,  how  it  moves  by  im- 
mutable and  eternal  laws,  by  which  the  smallest 
particle  persists  and  plays  its  part  as  well  as  the 
largest  and  proudest  planet.  And  as  for  yonder  sun, 
to  a  place  in  which  the  plaintiff  so  wildly  aspires, 
its  fuiiJamental  function  seems  to  the  defendants 
to  be  to  lend  comfort  by  its  warmth  and  to  shed  the 
licht  of  day,  the  finest  and  most  delicate  thing  in  all 
the  universe,  beautiful  and  making  all  things  beauti- 
ful, distilling  the  rain  from  heaven  to  earth,  that  all 
living  things  may  live  and  not  die,  a.nd  bending  in 
noblest  chivalr>'  to  kiss  with  gentlest  dewdrops  the 
tender  petals  of  the  morning  daisy.  No  doubt 
nature  appears  vciy  ugly  and  violent  at  times  when 
she  breaks  forth  in  fire  and  flood,  eartht]uakc, 
hurricane,  hail  and  pestilence.  But  the  defendants 
cannot  see  why  man  should,  therefore,  deliberately 
emulate  these  outbursts  of  violence  and  death.  Has 
not  man  been  given  the  power  to  distinguish  between 
the  beautiful  and  the  ugh"  and  between  the  good  and 
the  evil  and  is  he  not  commanded  oit  penalty  of 
sin  and  death  to  seek  the  beautiful  and  the  good  and 
to  avoid  the  ugly  and  the  evil  ? 

For  these  reasons,  therefore,  the  defendants 
submit  that  the  principle  of  free  contract  and  close 
co-operation  be  by  the  order  of  this  honourable  court 
extended  a  long  step  forward  in  the  history  of  the 
world  and  for  that  purpose  thej-  pray  that  a  league 
of  free  nations  be  formed  to  assist  and  protect  the 
weaker  nations,  that  wars  may  be  made  to  cease 
and  that  peace,  chivalry,  honour,  truth,  justice  and 
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human  happiness  may  not  perish  forever  from  the 

earth. 

DAV:D  LL0\D  GEORGE, 
WOOD  ROW  WILSON, 
GEORGE  CLEMENCEAU 
of  Counsel  for  the  Defendants. 

And  now  that  I  have  heard  the  pleadings  read, 
1  shall  deliver  judgment.  Although  the  issues  are 
profound,  the  law  is  clear  and  the  case  is  not, 
therefore,  one  in  which  I  should,  or  need 
reserve  judgment.  My  judgment  will  be 
brief.  I  accept  the  defendant's  case.  The 
State  is  not  founded  on  conquest.  The  State  's 
founded  on  contract.  The  lav  is  not  founded 
on  force.  The  law  is  founded  on  fiecdoni.  The  law- 
is  essentiall}'  a  consensus  ad  idem  of  freeman,  a  con- 
sensus of  custom  wrought  cut  in  i.onduct  and  t  con- 
sensus of  conscience  written  in  the  Statutes.  The 
law  is  either  created  by  the  people  themselves  in  the 
form  of  custom,  that  is  the  common  law,  or  by  a 
people's  representative  and  selected  Parliament, 
that  is  the  Statute  law,  and  these  arc  the  only  two 
branches  of  human  law  known  to  this  or  any  other 
court.  The  law  is  the  utterance  of  freedom.  The 
law  is  the  pathway  of  freedom  or  let  us  say  a  rational 
network  of  pathways  by  which  each  freeman  may 
freely  choose  his  own  path  towards  his  freely  chosen 
final  goal  in  life.  The  more  complete  the  network, 
the  fuller  the  freedom.  The  law  is  not  a  tyrant. 
The  law  is  not  an  oppressor.  The  outlaw  is  not  free. 
The  outlaw  is  an  exile.  Robinson  Crusoe  was  not  a 
freeman  on  the  island:  he  was  a  prisoner. 

The  principle  that  the  law  is  founded  en  contract 
is  equally  clear.  Indeed  it  has  always  appeared  to 
me  that  there  are  two  sides  to  every  contract,  an 
economic  and  a  political  or  judicial  side.  On  its 
economic  side  a  contract  is  essentially  an  exchange 
of    services,    on    its    judicial    side    an    exchange  of 
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sovereignties.  A.  promises  to  senx  B.  and  B.  in 
return  to  serve  A.  and  as  the  result  of  these  mutual 
promises,  freely  made,  each  party  acquires  the  right 
to  require  performance  b'-  the  other.  Kach  party  in 
other  words,  becomes  both  sovereign  and  subject, 
subject  to  perform  his  own  promises  and  sovereign 
to  command  performance  by  the  other.  P^ach  is 
bound  by  law  to  perform  his  promise  freely  given. 
The  law  by  which  he  becomes  bor.id  is  the  creation 
and  device  of  his  cwn  freedom.  Having  once  freely 
chosen  what  is  to  his  own  advantage,  he  is  not  per- 
mitted to  change  his  choice  to  the  disadvantage  of 
the  other  party.  It  is  in  the  interests  of  freedom 
that  contracts  be  kept,  for  it  is  only  in  that  way  that 
the  maximum  of  co-operative  confidence  and  ptficl- 
ency  may  be  made  compatible  with  the  maximum  of 
individual  freedom.  I  do  not  wish  to  labour  this 
point  unduly,  but  it  seems  to  me  to  be  crucial  to  the 
present  issue.  Dynastic  systems  of  governments 
are  apt  to  ovr-  Jo  national  efficiency  at  the  expense  of 
individual  liberty,  and  Democratic  .systems  are  all 
too  apt,  perhaps,  to  overdo  individual'  libertv  at  the 
expense   ol   national   efficiencv. 

Indeed  the  law  in  every  way  appears  to  me  to 
be  the  very  antithesis  of  force.  I  repeat  it,  the  law 
is  a  consc-nsus,  a  consensus  touching  what  is  just  and 
fair  between  cne  man  and  another,  a  plaintiff  and  a 
defondarit,  living  together  in  a  peaceful  corporate 
community,  if  any  two  men,  a  plaintiff  and  a  de- 
fendant, cannot  arrive  at  a  contract  cr  consensus  ad 
idem  as  to  what  is  just  and  fair  between  them  in  any 
matter,  there  are  only  two  alternative  courses  which 
they  can  follow.  They  may  either  resort  to  force 
and  fight  it  out,  or  agree  to  refer  it  to  some  third 
person  vi'hose  impartiality  and  learning  in  the  law 
they  both  mutually  respect  and  honour.  The 
administration  of  justice  is  only  another  name  for 
permanent  judicial  arbitratioi:.  All  courts  of  law 
are  but  permanent  Royal  courts  of  arbitration.     It 


17 


is  not  tho  pclice  who  enforce  the  law.  What  is  one 
man  amonv  a  thousand  ?  It  is  only  in  abnormal  or 
patholojiiial  cases,  siuh  a  ■  cases  of  crime,  or  wilful 
fraud,  that  the  exercise  of  pure  forco  is  cr.l!id  for. 
h  is  onl_\ ,  indeed,  in  doubtful  cases  that  so  much  as 
judicial  inquiry-  is  called  for.  Perhaps  ninety  per 
ci  liuof  thelaw  of  the  land  never  .ven  seriously  conies 
I  i>  in  a  court  of  law.  'I"he  law  is  essentially  self- 
administering.  It  is  both  created  by  and  administer- 
ed by  the  free  people  in  their  own  interest. 

1  am  not  at  all  impressed  by  thi  arjiument  of  the 
plaintiff  that  since  justice  is  the  interests  of  the 
stronger,  war  is,  thcretore,  always  the  ultimate 
method  of  arbitration.  For  even  if  t!ic  premises  be 
true,  the  ccndusion  does  not  appear  to  fellow,  since 
war  confessedly  proceeds  by  destrojinp  ihe  yoi  ip 
and  the  strong,  and  leaving  the  old  and  the  w  jak  lo 
shift  for  themselves  without  the  help  and  protection 
of  the  strong.  I  am,  on  the  other  hand,  strongly 
impressed  by  thi  argument  of  the  defendants  thai 
where  the  strong  man  attacks  the  weak,  he  not  only 
destroys  the  weak  but  impairs  his  own  strength  as 
well,  and  thus  materially  reduces  the  aggregate 
energy  which  might  otherwise  be  applied  for  thj 
mutual  advantage  of  both.  Indeed,  as  I  have  said 
elsewhere,  modem  war  seems  to  me  to  be  like  a  head- 
on  collision  between  two  mighty  engines  in  which 
one  engine  is  totally  destroyed  and  the  other 
injured,  perhaps  irreparably  injured.  The  only 
excuse,  it  .seems  to  me,  for  risking  human  life  in  such 
ca.ses  is  in  order  to  prevent  or  at  least  to  mitigate  the 
force  of  the  collision,  and  so  to  prevent  the  destruc- 
tion of  much  valuable  property  and  the  probable  loss 
of  many  innocent  human  lives.  Indeed  this  is  clearly 
the  main  justification  of  the  defendants  in  this 
action  and  I  need  not  add,  that  much  as  I  abhor  war, 
the  law  of  this  court,  thank  God.  ''les  not  prevent 
any   man   or  nation    from   ten  justice   with 

courage  and  chivalry. 
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W  hen  I  come  to  apply  the  law  to  llic  momentous 
case  before  tiie,  I  hiid,  first  of  all,  that  I  am  com- 
pellcU  to  liiid  that  the  plaintiff  has  pretluil.il  himsilf 
from  oblaiiiirijf  even  so  much  as  a  hearing;.  If  the 
law  is  fomnietl  on  force  there  is  ciearh-  nothing  lift 
which  tliis  or  any  other  court  can  adjudicate.  If 
the  plaintiff  refuses  to  he  bound  by  contract,  he 
thereby  refuses  lo  be  bound  by  cither  his  aprecnient 
to  arbitrate  or  even  t  negotiate,  or  bv  the  judgment 
of  this  court  or  the  (.-eneraj  law  of  the  land.  There 
is  nothing,  therefore,  in  .-.trict  justice  which  I  can  do 
but  to  dismiss  the  action  and  leave  the  plaintiff  to 
be  b,)utid  b>-  his  own  choice,  so  well  expresseil  in  the 
ancient  rule  of  law,  "They  that  take  the  s  ord  must 
perish  by  the  sword."  On  the  other  hand,  if  the 
plaintiff  agrees  to  be  bound  by  law,  he  necessarilv 
agrees  to  mak<>  full  compensation  for  his  many  ad- 
mitted breaches  of  law  out  of  which  this  action  arose. 
I  trust,  therefore,  that  the  plaintiff  fullv  appreciates 
he  position  in  wh'ch  he  has  placed  h'mself. 

Of  course  if  the  defendants  choose  to  be  lenient, 
I  caiuiot  prevent  them.  In  that  case  they,  too, 
niust  take  the  consequences  of  their  own  choice. 
There  is,  however,  only  one  ground,  it  seems  to  mci 
i.:^on  which  any  case  for  leniency  can  be  made,  -nd 
tl  ;it  is  the  plea  that  the  plaintiff  is  insane.  Cases 
ot  tempers r\-  homicidal  mania  arc,  I  need  net  say, 
quite  commoi)  in  all  courts  of  law,  and  it  mav  well  be 
possible  tluit  a  whole  corporal  -latic^  should  become 
afflicted  vith  that  most  frightful  *  all  human 
maladies.  Indeed,  I  must  admit,  thai  the  plaintiff 
shows  some  verj-  clear  symptoms  of  insanity.  The 
constant  tendency  cf  his  counsellors  and  scholars 
to  morbidh-  pr\-  into  the  savage  primitive  origins  of 
human  society  seems  to  me  to  be  somewhat  in  the 
nature  of  insanity.  He  seems  to  me,  indeed,  to  be 
always  madl\-  gazing  backward  into  the  p.ist  instead 
of  looking  sanely  forward  into  the  immediate  future, 
downward  into  the  darkness  insteac'  of  upward  into 
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the  liKht,  and  it  is  a  curious  fait  of  psviliolovv'  that 
it  is  alwajs  looking  downward  and  not  upward  that 
makt's  one  di/./\ .  Perhaps  that  fact  ina\  serve 
somewhat  to  explain  the  frightful  moral  precipice 
over  wliich  the  plaintiff  has  fallen. 

Should  the  defendants,  however,  choose  to  In- 
lenient  on  the  jiroutid  of  the  plaintitl's  insanit),  it 
then  becomes  m>  dut\  to  remind  them  that  this  form 
of  insanity  is  of  tln'  intermittent  and  recurrliij  pc 
and  that  it  is  well  known  1)\  scientists  to  be  i..ins- 
mitted  by  inheritance  from  father  to  son  and  from 
one  generation  to  another,  and  also  to  point  out  that 
it  is  one  of  the  most  marked  characteristics  of  this 
tjpe  that  it  often  displa\s  the  most  diabolical  cun- 
ning in  order  to  accomplish  its  nuiiii.ical  purposes. 
It,  therefore,  clearly  becomes  the  dul\  of  the  de- 
fendants, both  to  themsehes  and  to  the  public  al 
larne  and  to  humanity,  to  see  that  all  possii)le  i;uar- 
anties  and  safe>;uards  are  taken  t'  pre\ent  an;  suc- 
cessful displa}'  of  this  curious  and  abnormal  cumiinu', 
and  to  make  full  provision,  so  far  as  provision  can  lie 
made  in  the  nature  of  thinjis,  to  see  that  the  patient 
shall  not  be  found  at  larj-'e  and  uiiL-uarded  ajain 
should  the  malad.v  recur  within  any  reasciiable 
future  duration  of  time.  It  x\  mid,  i  should  think, 
be  advisable,  that  he  should  both  for  h  own  salety 
and  the  safety  of  e\erybody,  be  net  onlx'  completely 
disarmed  in  the  present  but  also  deprived  in  the 
meantime  of  all  surplus  of  niaterials  such  as  iroti  and 
stcol,  not  neccssarj-  for  his  capacit\-  to  earn  a  peace- 
ful livelihood,  out  of  which  all  instruments  of  murder 
and  destruction  may  be  most  etl'ectiveh-  made.  But 
my  present  duty  is  to  declare  the  law.  'I'here  will  be 
ju'dfiment  for  the  defendants  with  costs,  and  a  refer- 
ence to  the  Master  in  Chambers  at  Paris,  \ersailles, 
or  the  Hapue  to  fix  the  amount  of  compensation  and 
costs.  Meanwhile  lei  the  marshal  of  the  court, 
sherifus  maximus  el  ma^nificus.  Marshal  Foch,  see 
to  it  that  the  orders  of  the  court  are  forthwith  carried 
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into  execution.  This  court  is  now  dismissed,  net 
to  meet  again  God  willing,  until  the  end  of  time 
And  now  that  I  have  delivered  judgment  and  the 
Court  IS  dismissed,  let  me  come  down  from  the 
Bench,  the  most  exalted  Bench— by  the  way— 
which  any  human  soul  has  sat  upon  hitherto—a 
sort  of  Lord  High  Chief-Justiceship  of  all  creation- 
to  make  a  few  comments  on  the  result 

The  issues   of   the   decision   are   probably   more 
far-reaching  than  we  are  apt  at  first  easily  to  imaeine 
for  they  arise  out  of  fundamental  diff-erences  in^wo 
great  world  systems  of  jurisprudence.     These  two 
systems  are,  we  all  recognize,  the  continental  or  code 
system  and  the  common  law  or  case  system  of  Ene 
land.      1  he  code  system  is  of  Imperial  Roman  origin 
and  IS,  therefore,  essentially  militant  in  conception- 
the  sla\  sh  assiduity  with  which  the  German  Fmpire 
has  copied  the  ancient  Roman  model  is,  indeed   one 
ot  the  strangest  phenomena  in  modern  history      The 
case  system  is  of  English  origin  and  is,  therefore 
essentially  anti-militant  in  conception.     The  British 
Empire  IS  not  a  copy  of  anything  that  has  been      It  is 
unique  and  original  and  even  a  crude  original  is  worth 
a  hundred  times  more  than  any  copy,  no  matter  with 
what   assiduity  and  pains   the  copy  be  painted   to 
deceive.      The  code  system   is  definitive,  deductive 
decreeing,    dogmatic,    dynastic;    the    common    law 
system  is  concrete,  inductive,  practical,  deliberative 
democratic.     The  code  system   aims   at  a    certain 
premature  and  fictitious  exactitude  and  completeness 
in  human  affairs.     Deriving  itself  always  by  process 
of  deduction  from  some  real  or  imaginary  exalted 
superior  authority,  it  is  particularh  prone  tb  fall  into 
the  fiction  of  supposing  itself  to  be  of  superhuman 
or  divine  origin  and  authority.     The  common  law 
aims  at  doing  substantial  equity  in  each  particular 
case  as  it  arises.     It  is  apt  to  be  fearful  of  all  counsels 
of   perfection.     It    recognizes    that   it   is   of   purely 
human  origin  except  so  far  as  the  voice  of  C^d  may 
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be  heard  in  the  commands  of  conscience  and  the 
claims  of  human  sentiment.  The  code  system  con- 
spires its  own  premature  fruition  and  decay.  Wrought 
out  into  all  the  elaborate  verbotens  of  the  German 
system,  the  fashion  of  its  day  is  done.  The  common 
law,  on  the  other  hand,  leaves  the  way  open  for 
future  life  and  growth.  The  common  law  "seeths 
with  the  morrow  for  us.  The  Artificer's  hand  is 
not  arrested  with  us,"  who  live  under  the  common 
law.  The  code  system,  for  example,  is  unfitted  for 
all  purposes  of  colonization.  This  fatal  tendency 
to  aim  at  fictitious  completeness  and  perfection 
tends  always  to  make  it  inapplicable  to  primitive 
conditions  in  colonial  settlements.  The  common 
law,  on  the  other  hand,  just  because  it  is  a  living, 
growing  organism,  rooted  in  the  customs,  usages, 
traditions,  sentiments  and  ancient  precedents  of  the 
common  people,  may  easily  be  transplanted  and  made 
to  flourish  and  be  free  on  colonial  soil  even  in  the 
remotest  settlements.  We  owe  the  British  Kmpire 
to  the  Common  Law.  We  owe  our  system  of  govern- 
ment to  the  Common  Law  for  our  s\  stem  of  govern- 
ment grew  out  of  the  Common  Law.  As  the  Com- 
mon Law  is  founded  on  custom  and  administered  by 
common  law  courts,  so  our  constitutional  system 
of  government  is  founded  upon  convention  admin- 
istered by  the  High  Court  of  Parliament  itself.  My 
brethren,  we  owe  our  freedom,  the  freedom  for  which 
we  have  been  fighting,  to  the  Common  Law.  It  is 
true,  I  admit,  that  France  follows  the  code  sxstem 
of  law.  But  the  French  constitution  is  almost  an 
exact  replica  of  the  English.  It  was  expressly  made 
so  by  Thiers  after  1870  because,  as  he  admitted,  he 
expected  that  f'rance  would  soon  return  to  the 
monarchy.  That,  gentlemen,  is  where  France  found 
her  freedom,  and  that  is,  perhaps,  one  of  th;  principal 
reasons  why  France  is  with  us  and  not  against  us 
to-day. 

When  we  turn  to  the  problem  of  legal  education 
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wc  find   the  same  issue  emerging.     There  arc,   as 
}OU  know,  two  methods  of  teaching  law,  the  lecture 
method  and  the  case  method.     The  lecture  method 
is  essentially  definitive  and  dogmatic   in   form.     It 
attempts  to  transform  the  case  into  a  code  svstem. 
The  mistake  is   fatal  ab  initio.     The  student   is  at 
once  led  into  the  mistake  of  looking  for  e.\act  defini- 
tions and  rules  and  fine  verbal  distinctions  and  sharp 
practices  which  he  will  never  find  in  the  Common 
Law.     Meanwhile  even  the  best  student  is  deceived 
into  thinking  that  he  is  acquiring  a  comprehensive 
and  thorough  training  in  law.     This  system  ma\-,  no 
doubt,   be  all   right  for  examination  purposes,   but 
it  is,   I   modesth-  believe,   TJniost  cntireh'  worthless 
for  purposes  of  real   pracLice.     Let  me  picture  the 
process  for  you.     'I'he  professor  takes  down  from  his 
shelves  a  number  of  text  books— or  rather  hand  books 
or  digests,  for  there  are  really  no  textbooks  in  law, 
except,   perhaps,   two  or  three  like  Anson  on  Con- 
tracts and  Pollock  on  Torts,— and  from  these  tc-xl- 
books,    although   he  would   not   cite   from   them   in 
court,  he  copies  and  comments  upon  some  general 
principles,  rules  and  maxims  of  the  subject.     These 
extracts  and  conmients  he  now  writes  down  on  paper 
and  calls  this  writing    his    lectures.     After  he  has 
exploited    these    lectures    on    his    classes    for,    say, 
twenty  years  or  more,  and  has  sufiicientiv  finished, 
polished    and    completed    them,    he    mav    possibly 
publish  them  in  the  form  of  a  textbook  of  his  own. 
In  the  meantime,  however,  he  is  content  to  read  these 
lectures  to  his  classes  and  the  students  are  requested 
to  take  down  a  hasty  and  imperfect  digest  or  sum- 
mary of  them  in   their  notebooks  and  then  finally 
to  cram  up  these  summaries  for  use  in  the  examina- 
tion.    Well,  gentlemen,  I  am  afraid  that  the  process 
is  vicious.     By  this  time  the  student  is  at  least  four 
removes  from  the  authoritative  sources  of  the  law 
which  he  is  supposed   to  learn  at  first  hand  and 
which  are  available  in  the  next  room.    Indeed,  I  can 
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scarcely  imagine  any  two  positions  more  remote 
than  the  position  of  a  law  student  writing  out  on 
paper  a  few  crammed  answers  to  catechisin  ques- 
tions in  an  examination  hall  and  the  position  of  a 
common  law  lawyer  arguing  a  case  in  court  or  ad- 
vising a  client  in  his  office.     Can  you  r 

Let  us  now  turn  to  look  at  the  case  method. 
Perhaps  I  can  picture  it  in  this  way.     Our  Knglish 
Common   Law   is   like  our  old   Knglish   method   of 
surveying  land  by  metes  and  bounds.     The  metes 
and   bounds    are  'the   cases,    the   outstanding   land- 
marks are  the  leading  cases.     The  student,  therefore, 
must   be    taken    over   the   ground    and    taught    the 
method    of    making    a    careful    survey.     He    must 
know    the    metes.     He    must    be    made    especially 
fainiliar  with   the  landmarks,   so  that   he  b-;  in   no 
future  danger  of  mistaking  one   landmark   for   an- 
other.  He  must  learn  how  to  draw  a  careful  boundary 
through  a  line  of  cases— sometimes  a  ver\   long  and 
crooked  line.     A  rough  sketch  or  cliart  is  not'enough. 
So   curious,   complex   and   uncertain   is   the   s\  stem 
that  an  abstract  sketch  or  chart  will  not  even  enable 
him  to  recognise  the  ground  when  he  is  standing  on 
it.     Or   to   put   my   point   in   literal    language,    the 
capacitv  to  make  a' rapid,  sure  and  masterful  reading 
of  cases  on  an\-  legal  problem  is  the  first  and  most 
fundamental   equipment  of  a   commo"    law  lawyer. 
To  prove  that  the  method  succeeds  \ou  need  only 
ask  the  great  law-  schools  in  the  United  States  which 
have  adopted  it.      'n  most  of  these  universities,  the 
law  schools  add  '       e  activity,  life  and  interest  to 
their  institutions  tnan  any  of  the  other  professional 
schools.     A  ver\-  eminent  lawyer  practicing  law  in 
New  York  once' told  me  that  he  believed  that  these 
law    schools   were   doing    more    to   standardize    the 
Common  Law  in  their  respective  communities  than 
all   the  work   of   the   regular   courts.     Our   fathers, 
gentlemen,  fought  bitterly  for  decades  and  centuries 
to  emancipate  the  English  Cominon  Law  from  all 
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Roman    code    influences     whl,4,    ,u  ■ 

conquerors   and   nJntors   tried   to      "    ™"''"<^"tal 

read  too  man'  ca  "  and  .'i;- ^-  '"  ^''''  '^'  -^'"^ent 
pedagogical  mi"  ":.  "t"^, !,;,»,;•'  ^'^^  P-nounced 
discipline    better  ■    f,.„-  I      ^    traminp    and 

the  case  metliod   is   clearly-   fl,e  „J^  ,     ,'"''' 

which  to  teach  the  case  s  tem  nn  ''"'  '""''°'^  °" 
forpet,  too  that  ZKZ<"  ^  '^"■'  '"'''  "'"«  not 
form.'  \\e'ha  eou  St.JrV  "°-,;"  ^°"""°"  '^«- 
Needless   to     ",°  therefore'  ttr  '"",'°  '""■!:°"  "''*''• 

IS  verv  s  mole      Th'„  ,•„  ^  ,?         ""■  method 

hundred     masRT    mowf"-'"',  ™'','^^^'''  ^''°"'  '^ree 

prepared   and'  recommended" bv'?:^  draftsmanship 

m  practice  and  edited"  bval-orps  of  efp""^    X"^ 
forms  arc  then  nrinteH   in   ■,  /"  "'  '"^Perls.      1  hesc 
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origin,  development,  framework  and  phraseology 
and  with  reference  to  the  Statutes  and  Cases  to 
which  they  have  been  adapted  for  purposes  of  applied 
jurisprudence.  Numerous  changes  are  suggested 
all  along  for  the  purpose  of  adapting  those  forms  to 
special  conditions.  All  with  the  result  that  the 
student  in  the  end  acquires  a  vcrv  excellent  notion 
of  effective  and  artistic  legal  craftsmanship  as  well 
as  a  nucleus  of  knowledge  of  legal  forms  which  may 
be  of  very  great  practical  value  to  him  in  the  suh'- 
sequcnt  practice  of  his  profession.  Finr.llv,  I  need 
scarcely  add,  the  student's  three  vears  of  work  in 
the  law  school  is  not  enough.  He 'should  also  have 
at  least  two  continuous  \ears  of  practice  as  a  law 
clerk,  five  years  in  all.  I  do  not  think  that  a  proper- 
ly crcdentialed  junior  can  be  produced  in  anv  less 
period  of  time. 

Gentlemen,  what  do  you  think  of  our  programme.? 
I  do  not  know  what  you  think  of  it.  But  J  am  going 
to  tell  you  quite  frankly  that  I  believe  that  a  student 
trained  in  that  programme  under  a  live  effective, 
competent  corps  of  instructors,  will  learn  more  law' 
during  his  three  years  spent  in  the  law  school,  which 
will  form  a  solid  and  safe  foundation  for  the  future 
successful  practice  of  his  profession,  than  he  could 
learn  in  ten  years  in  a  city  law  office,  cr  even  in  a 
whole  lifetime  writing  casual  deeds  and  mortgages 
and  collecting  premiums  on  lire  insurance  in  a  village 
or  town  office  in  the  country  districts. 

That  this  subject  of  legal  education  is  of  prime 
importance  to  the  profession  is  surely  clear  enough. 
We  no\y  have  a  Nation.-I  Canadian  Bar  Association, 
an  institution  which  I  cannot  say  too  much  to  com- 
mend to  your  active  interest  and  support.  'Ihis 
Association  was  formed  for  the  express  purpose  of 
promoting  the  uniform  practice  and  administration 
of  law  in  Canada.  Now,  it  seems  to  me,  that  there 
are  only  two  ways  in  which  this  desired  uniformity 
can  be  accomplished,  namely,  by  uniform  legisla'.ion 
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and  uniform  education.     '  must  confess  that  I  have 
not  much  faith  that  much  that  is  fundamental  will 
be  accomplished  by  the  first  method.     'Ihe  problem 
has   come  to  us   from   the   United   States,    hut   the 
prob  em  is  mucn  more  acute  there  than  here   for  the 
simple  reason  that  there  arc  si.x  times  more  separate 
and   distinct   sovereifin   jurisdictions   in    the   United 
States  than  in  Canada,  and  the  number  of  subiects 
of  legislation  allocated  to  the  Federal  CcuKrcss  under 
the  Constitufon  of  the  United  htates  is  much  less 
than    the   number   allocated    to   the    Parliament   of 
Canada  under  the  provisions  of  the  British  North 
America  Act.     Moreover,  we  have,   in   fact,   always 
followed  pretty  closely  in   the  past  the  practice  of 
unitorm  provincial  legislation  in  Canada.     Most  of 
the  fundamental  statutes  of  the  newer  provinces  are 
copied  from  similar  statutes  in  the  older  provinces, 
and  ultimately,  in  many  cases  at  least,  from  similar 
statutes   of   the    mother   of   Parliaments    at    West- 
minster.    \\  hen  local  changes  have  been  made,  the\- 
have.  tor  the  most  part,  either  wiseh-  or  unwiselv, 
beei    made  designedlj-  out  of  respect  for  that  precious 
tetish  called  provincial  autonomv  or  out  of  respect 
for  peculiar  local  conditions  which  cannot  \•er^•  well 
be  overlooked.     If  our  object  is  to  do  awav  with  the 
aforesaid   fetish,    there   is   a   simple,    constitutional 

D  N^' a""  '  »"'"•'  '"  '■^'^'"^  ^''^'  '"^^'  '"^  done.  Let  the 
±5.l\.A.  Act  be  amended  bv  adding  to  the  twentv- 
nme  enumerated  subjects  of  legislation  laid  out  'in 
section  number  ninetj-one  of  the  Act  those  further 
sutjjects  in  which  uniformitv  is  most  desired,  and 
then  have  the  Parliament  of  Canada  enact  the 
necessary  legislation. 

I  am  sure  that  the  second  method  of  promoting 
uniformity,  which  I  have  mentioned,  will  prove  more 
fruitful  than  the  first.  Let  us  call  to  mind  again  this 
cardinal  point,  that  both  our  common  law  and  statute 
law  is  essentially  founded  on  agreement  «n  the 
consensus  ad  idem.     For  the  profession  the  law  is 
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fundamentally  and  in  the  minutest  detail  a  profes- 
sional lonscnsus  ad  idem  arrived  at  by  mutual  stud)', 
collaboration  and  research.  I'niforniity  in  the  law 
— and  uniformity  is  of  the  \ery  essence  of  law — 
can  only  be  freely,  intellij;eiitly  and  cfFeclively 
created  by  uniform  Ir  .al  e(''cation.  I  believe  that 
a  group  of  law  schools,  stra topically  placed  in  Canada, 
teaching  bj-  uniform  methods  and  for  the  most  part 
from  unifoim  authoritative  original  sources  would  do 
more  to  promote  real,  effective  uniformity  In  the 
practice  and  administration  of  law,  and  even  in  the 
legislative  enact;;;cnt  of  law,  than  almost  any  con- 
ceivable amount  of  arbitrary  uniform  legislation. 
I  do  not  wish,  however,  to  ovcre.xalt  the  "^unction  of 
education.  Untaught  e.xiierience  also  teaches  much. 
Hut  experience  is  a  slow  mare  and,  if  we  are  going  to 
tall  back  on  casual  experience,  outright,  then  the 
logical  thing  to  do  is  to  abolish  our  systems  and 
institutions  of  education  and  be  done  with  it  all., 

l''inally,  not  only  is  legal  education  of  prime 
importance  to  the  profession.  It  is  aho  of  prime 
importance  to  the  public.  A  glance  at  the 
judgment  I  ha\e  read  will  make  that  point  clear. 
In  a  state  con.stituled  and  created  b\  contract, 
sovereignty'  becomes  the  very  warp  and  woof  of  the 
national  fabric,  contract  is  the  shuttle  which  passing 
from  hand  to  hand  weaves  the  web.  As  contract 
on  its  economic  side  involves  the  exchange  of  service, 
and  on  its  political  side  the  exchange  of  sovereignties, 
."^o  the  state  on  its  economic  side  involves  the  di\'is!on 
of  labour,  and  on  its  political  side  the  division  of 
offices  and  functions.  Ihis  exchange  of  services, 
however,  to  be  profitable  must  be  an  exchange  of 
expert  services.  If,  living  in  a  democratic  state,  I 
want  a  pair  of  shoes,  then  my  shoemaker  is  .sovereign 
and  I  am  subject.  If  I  desire  a  suit  of  clothes,  my 
tailor  is  sovereign  and  I  am  subject.  If  I  wish  to 
consult  a  lawyer,  my  lawyer  is  sovereign  and  I  am 
subject,  even  at  the  risk  of  my  property.      If  I  am  ill, 
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my  physician  is  sovereign  and  I  am  subject,  even 
at  the  risk  of  my  life,  l^ular  Rovernmciu  is  es- 
sentially a  system  of  Kovcninicnt  by  experts  Thus 
is  sovereignty  taken  out  of  the  hands  of  a  pre- 
rogative, privileged,  leisured  class  and  vested  in 
ever>-  freeman  who  is  able  and  willing  to  co-operate 
with  his  neighbour  for  their  mutual  pleasure,  profit 
and  attainment,  and  the  pleasure,  profit  and  at- 
tainment of  the  community  and  countr\  in  which 
they  live.  I'hc  Ucniocratic  principle  in  go\  ernment 
does  not  abolish  government  b\  the  best.  On  the 
very  contrary,  it  e.\tcnds  the  right  of  government  to 
the  best  wherever  the  best  can  be  found.  I'iach  man 
becomes  sovereign  in  the  thing  he  knows  best  and 
knows  best  how  to  do.  The  most  dcniocrati"  state, 
rightlv  understood,  is  also  the  most  essentially 
aristocratic. 

I  am  afrr  ,  however,  that  few  of  our  democracies 
have,  either  in  principle  or  in  practice,  fullv  rcaliyed 
this  fundamental  truth  in  the  past.  On 'this  con- 
tinent at  least  in  practice,  if  not  in  principle,  we  have, 
1  fear,  been  all  too  prone  to  regard  the  democracy 
as  a  system  of  government  by  amateurs  and  not  by 
cxpc-rts.  But  all  this  must  be  changed  in  the  future. 
V\  c  have  no  right  to  elect  a  candidate  to  a  seat  in  the 
legislature  merely  because  he  is  popular  in  the  com- 
munity, or  because  he  has  been  successful  in  his 
private  business  or  pursuits.  Manv  questions  must 
be  asked  b)-  an  elector  touching  the  credentials  of  a 
candidate  seeking  his  support.  Is  he  a  student  of 
government  >  Is  he  acquainted  with  the  mechanics 
of  his  country's  constitution  .?  Does  he  know  its 
history  i  Is  he  alive  to  the  national  problems  which 
are  likely  to  arise  in  the  immediate  future  f  Is  he 
by  nature  and  by  training  likely  to  make  use  of  his 
experience  as  a  member  of  the  legislature  to  rise  to 
higher  and  more  important  and  responsible  offices 
m  the  government  o.  the  country  .?  Is  he  endowed 
with  the  attributes  which  make  for  public  leadership 
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and  executive  ability  ?  Is  he  open,  frank,  truthful 
and  courageous  in  his  public  utterances?  Is  he  above 
all  a  man  of  such  outstanding  excellence  as  will  make 
him  a  fit  model  of  attainment  in  character  and  in- 
tellect for  all  the  ambitious,  public-spirited  \ounp 
men  in  the  lommunity  and  cointp,'  in  which  he 
lives  ?  Have  we,  gentlemen,  been  seriously  asking 
and  answering  these  cjuestions  in  the  past  r 

Kinally,  I  am  convinced,  too,  that  this  is  the  only 
wa)-  in  which  we  can  effect  what  is  known  as  civil 
service  reform.  'I'hc  practice  of  government  b>' 
amateurs  \vor!;s  out  even  worse  in  executi\c  ofBces 
than  in  electoral  offices.  No  appointment  to  public 
office  should  be  made  as  a  reward  for  party  services. 
That  is  a  trite  saying  now.  You  cannot  improvise 
a  minister  of  the  crown.  You  cannot,  for  example, 
improvise  a  countn-  lawyer  into  a  minister  of  rail- 
ways. Public  servants  must  be  trained  for  the 
siniple  reason  that  they  arc  not  only  servants  but 
sovereigns.  It  is  in  vain  that  we  abolish  the  system 
of  party  patronage  only  to  fall  back  on  the  patronage 
of  sect,  faction  and  personal  influence.  A  competent 
civil  service  commission,  if  given  a  free  hand,  may 
do  much,  no  doubt,  to  eliminate  the  unnecessar}' 
multiplication  of  appointments  to  officf,  but  it 
can  do  nothing  to  create  credentialed  candidates  for 
appointment  to  the  remaining  essential  offices.  I 
repeat  it,  public  servants  must  be  trained.  An 
efficient  candidate  is  one  who  by  natural  endowment 
is  willing  to  work,  who  by  special  education  knows 
how  to  do  his  particular  work  well  and  who  by  general 
education  is  able  to  understand  and  appreciate  the 
relation  of  his  work  to  the  work  of  the  man  to  the 
right  of  him  and  of  the  man  to  the  left  of  him  and  to 
the  work  at  large  of  the  community  and  country 
which  he  claims  the  opportunity  to  serve.  What  we 
need,  especially  in  Canada,  is  less  administrative 
machiner>'  overhead  and  more  individual  competence 
at  the  base  of  res  publicae.      There  is  clearly  no 
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n!,,^'  )^r ■«''•"  "'''  ^y  "'"■'^h  to  arrive  at  the  maxi- 
mum of  cffiaency  at  a  minimum  cost,  alwavT  the 

'"vice"'  nfaTr'  '"■'""■;''-•  °'  •''"  -""d  Pubt^ 
service.  It  is  at  this  p„,nt  that  our  itistitutions  of 
education  must  be  prepared  to  co-operate  with  our 
institutions  of  povemmettt  more  effectiv  •!  n  Z 
future  than  m  the  past  and  our  universities'to  Ms  en 
more  attentiveh-  th.n  ever  before  to  the  ch^'n  of 
pubhc  service  education  and  national  edcua  ona 
preparedness.  Personally.  1  should  like  to  c°  • 
natumal  institution  of  education  in  lau,  government 

tion  Ini.lt  at  the  capital  citv  of  Ott.-  va.     The  cv  -ilK- 
■"cr-ascd    mapnitud::    cf   nationalized    UMder^akturs 

ions      T  ^°^'-/"'  '"'■''  i'^^'i'^'ion  or  institu- 

tions.    Th<    successful   control   and   management   of 

^.cuntihc     dtvelopmcnt     of    our    natural     resourc 's 

clearly  demand  alone  the  services  of  a.  ins'i  ute  of 

echnolcj^y  as  larpe  or  lar^-er  (nan  anv  such  ii"  i.u 

■on  on  ,he  ccmin.nt.      I  should  rke/'ndeed    to    "e 

Kraduat  ■  and  specialist  umversitv,  the  finest  and 
most  ellKient  that  can  be  made  and  capable  of  thor- 
oughlj-  preparing  men  fcr  positions  in  our  school 
colleges,  universities,  Icpislalures,  civil  service  and 
all  other  branches  of  social  public'service.  Xet-dL"' 
to  sa>,  Lhe  claims  of  pover.iment  and  l.--  would 
occupy  a  ccmmanding  posiHo.,  mi  anv  sud.  nic nal 
mstitntio..  The  state  is  made  of  law.  All  our  n 
sf  tut.ons  are  designed  and  executed  bv  law  A"l 
pol.Kal  and  <conemic  relations  arc  en  the  last 
a.ialysis,   legal   relations.     Th:    highest,   mosTcom- 

U^::\'"'  'TT^^'"^  ^"-''°"  cf"°hesta"e 
stJie  direction  and  administration  of  justice  between 
ndividual  and  individual.  Perhaps,  indeed,  that  is 
the  real  solution  to  the  eternal  problem  of  the  rela- 
tion between  the  state  and  the  individual.     For  all 
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these  reasons,  then,  my  Bretliren,  I  hope  that  you 
will  pardon  my  enthusiasm  and  permit  me  to  say  in 
closing  that  I  sincerclr  and  profoundly  believe  that 
an  uplift  in  legal  edueation  is  one  of  the  most,  if 
not  the  very  most,  pressing  reform  called  for  in  the 
future.  I  care  not  whether  the  task  lie  undertaken 
by  the  profession  or  by  the  universities,  or,  better 
still,  by  the  profession  co-operating  with  the  uni- 
versities, so  it  be  seriously  undertaken  and  accom- 
plished.    Thank  you  ! 
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